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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
 

Criminal Revision Case No. :-   33 (S-4) OF 2017  
 
        
Present     :-  Sri Ashok Kumar Borah, AJS 
      Sessions Judge,  

Sonitpur, Tezpur. 
 
 

Petitioners     :- 1. Sri Padma Kanta Borah, 
       S/o Late Manik Chandra Borah, 
               Resident of Dekargaon, Patia Chuburi, 
      PS-Tezpur, Dist – Sonitpur(Assam). 
 
       -Vs- 
 
Opposite Party   :-  1. Sri Tankeswar Borah, 
      S/o Late Kank Chandra Borah, 
      Resident of Dekargaon, Patia Chuburi, 
      PS-Tezpur, Dist – Sonitpur(Assam), 
      2. State of Assam(Represented by PP) 
 
Counsel of the Petitioners  :-  Mr Krishna Sharma,Advocate.  
       
 
Counsel for the Opposite Party :-  Mr PC Sharma, Advocate.   
 
 
Date of hearing            :- 26-02-2018. 
 
 
Date of Order/Judgment   :-  28-02-2018. 
 
 

J U D G M E N T 

 

1.   This Revision petition is preferred by Revisionist under Section 

397/399 of the CrPC, against the impugned order dated 20-10-2017 passed by 

learned SDJM(S), Tezpur in CR Case No 174/2016, under Section 448/380. 

 

2.   The revision petitioner’s case, precisely, is that since 1999, the 

complainant according to verbal agreement he has constructed a house in the 
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land of Padma Kanta Borah, accused No.1 and run a tea stall thereon by paying 

monthly rent regularly. In the year 2010, suddenly, accused No 1 & 2  i.e. 

Padma Kanta Borah and Smti Thaneswar Borah raised monthly rent for which a 

quarrel took place in between the parties. Thereafter, accused persons locked 

the said tea stall of the complainant. In the said tea stall, the complainant has 

many furniture and utensils. By the said act of locking of the complainant’s 

shop, the complainant suffered a lot for which the complainant filed a money 

suit. Accordingly, in the said suit, learned Munsiff awarded an amount of Rs. 

18,000/- as compensation. Inspite of said order, the accused did not pay the 

said compensation till one year. On 11-04-2016 at about 2 PM, both the 

accused persons along with one unknown person forcefully break open the 

door of the tea stall of the complainant and taken away furniture, fixtures etc. 

of the tea  stall, which complainant came to know from the neighbor. When the 

complainant asked the matter to accused, accused openly declared that they 

will not return any of the said items, rather threatened him. The items which 

was forcefully taken by the accused       are – 1. One LP counter, 2. One Show-

case of Pan, 3.One rack, 4.One Chow-chow counter, 5. One still rack, 6. Two 

nos of bench, 7. Three nos of chairs, 8. One stool, 9.one set of Balance weight, 

10. Three  nos of Balti, 11. Three nos of Deksi, 12. Two nos of Kadahi, 13. Two 

nos of ladle, 14. One stove and 15. One gas stove.  Hence this cases.  

 

3.   Learned Trial Court after examining the complainant under 

Section 200 CrPC, issued process against the accused person under Section 

380/448 IPC against accused Padma Kanta Borah. Thereafter, after examining 

three witnesses and two CWs, learned Trial Court framed charge against the 

accused under Section 380/448 of the IPC.  

 

4.   Being aggrieved by the aforesaid impugned order dated 20-10-

2017, the petitioner/revisionist filed this revision on the following grounds 

amongst others: 
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1. The order dated 20-10-2017 passed by the learned Trial Court is against 

the law and equity. 

2. Learned Trial Court erred in believing the respondent (original 

Complainant), who deliberately made false statements both in his 

complaint petition and deposition in evidence before charge. 

3. Learned Trial Court did not apply judicious mind at all while analyzing 

the complaint petition and evidence before charge of the complaint for 

determining whether to charge the accused person or not,. 

4. Learned Trial Court did not consider the fact that the relation of the 

parties with the properties involved in the case is of purely civil nature 

and exclusively triable by the Munsiff, Tezpur who had already tried and 

delivered judgment regarding the same in Money Suit No 10/2013.  

5. Learned Trial Court wrong in passing the order dated 20-10-2017 in CR 

Case No 174/17 beyond jurisdiction.  

  

  Hence, the revisionist/petitioners praying for setting aside the order 

dated 20-10-2017 passed by the learned Trial Court, and to discharge the 

petitioner.  

 

5.   The record of CR Case No 174/17 as called for is placed before 

this Court.  

 

6.   I have heard the learned Counsel for both the parties. Learned 

Counsel for the petitioners/accused repeatedly submitted that since the matter 

of the dispute is a civil nature for which a civil case being No MS 10/17 was 

also disposed, therefore, this Criminal Case cannot lie.  

 

7.   On the other hand, learned Counsel for respondent/OP submitted 

that the learned Trial Court has rightly framed charge against the 

accused/revisionist under Section 448/380 of the IPC after taking evidence of 

three PWs and two CWs. Besides, the civil liability of the aforesaid Money Suit 
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and Criminal liability of the instant case is quite different. Decision of said 

Money Suit cannot be imported in decision of the instant criminal case.  

 

8.   To fortify the argument, learned Counsel for respondent/OP 

submitted a case law viz. Fiona Shrikhande, Appellant – Vs – State of 

Maharashtra & anr., Respondent/OP reported in 2013 SAR(Criminal) 

1022 SC.  

 

9.   Keeping in mind, the rival submissions advanced by learned 

counsel for both the parties, I am going to dispose of the Revision Petition as 

follows.  

 

10.   Considering the arguments advanced by the learned Counsel for 

both parties, I think that the moot point is to consider in this revision is that –  

 

(1)  “Whether the learned Trial Court has 
framed charge without available of proper 
evidence before charge ?  
 
 

Discussions, decisions and reason for decision: 

 

11.   According to complainant on verbal agreement he has 

constructed a house in the land of Padma Kanta Borah, accused No.1 and run a 

tea stall thereon by paying monthly rent regularly. In the year 2010, suddenly, 

accused No 1 & 2 i.e. Padma Kanta Borah and Smti Thaneswar Borah raised 

monthly rent for which a quarrel took place in between the parties. Thereafter, 

accused persons locked the said tea stall of the complainant. In the said tea 

stall, the complainant has many furniture and utensils. By the said act of 

locking of the complainant’s shop, the complainant suffered a lot for which the 

complainant filed a money suit. Accordingly, in the said suit, learned Munsiff 

awarded an amount of Rs. 18,000/- as compensation. Inspite of said order, the 
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accused did not pay the said compensation till one year. On 11-04-2016 at 

about 2 PM, both the accused persons along with one unknown person 

forcefully break open the door of the tea stall of the complainant and stolen 

away all the furniture and fixtures kept in the said tea  stall. 

 

12.    After examining of complainant under Section 200 CrPC, learned 

Trial Court on satisfaction issued process against the accused Padma Kanta 

Borah under Section 380/448 and thereafter examined three PWs and two CWs 

before charge. Learned Trial Court after hearing both parties, framed charge 

under Section 448/380 of IPC. 

 

13.   PW1-Tankeswar Borah stated that in the year 1999, he opened a 

tea stall on the land of Padma Kanta Borah on verbal agreement on the rental 

basis at the rate of Rs.200/- per month and accordingly, he has been regularly 

making payment dues to accused. In the year 2010 he suddenly came to his 

shop and asked him to closed the shop unless he pay Rs.500/- per month as 

rent. At night at about 8 PM, he left for his house called his wife after closing 

shop. On the next day, when they came to the shop, lock was hanging on his 

shop. Thereafter, he lodged an FIR before SP, Sonitpur, Tezpur. After 10(ten) 

days police came and arrested him and his wife and at last they released on 

bail. Accordingly, the case was posted and ended in judgment. He had filed a 

damage case against him in which he obtained a decree of Rs.18,000/-, but, 

the accused has not pay the same to him till date. On 11-04-2016, accused 

broke the lock of his shop and looted his shop articles with wife and other. He 

saw accuse in the act and asked him why he was doing so. He thereafter came 

with a dao and cut him. He wants his shop articles back.  Similarly, PW2- 

Samsuddin Ahmed stated that on 11-04-2016 he had come to Tiniali at about 

2.30 PM, he saw accused, his wife carrying away certain articles in their hands. 

Their children were with them. He went back to his house. PW3- Jiten Keot 

also stated that on 11-04-2016 while he was at Patiachuburi Centre, he saw 

accused and his wife opening the lock behind the shop of the complainant and 
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in the morning taking away all the articles which were in the shop. Then he 

returned back to his house which is situated near the shop of the complainant. 

Similarly, CW1 & 2 have also reveals prima facie materials against the accused 

under the alleged Sections of charge.  

 

14.    On the other hand, as submitted by learned Counsel for 

revisionist/ petitioner for the same parties and for the said rented premises a 

Money Suit is also there which was disposed by a decree of an amount of 

Rs.18,000/-. 

 

15.   On the other hand, learned Counsel for OP submitted that simply 

because of civil proceeding pending between the parties are pending, it cannot 

be said that criminal proceeding cannot go on.  

 

16.   In this connection, I am submitted a case law viz Pratibha Rani 

– Vs –  Suraj Kumar reported in AIR 1985 SC 682 wherein it is held that –  

 

 “ There are a large number of cases where 
criminal law and civil law can run side by side. The 
two remedies are not mutually exclusively but, 
clearly co-extensive and essentially differ in their 
content and consequence. The object of the criminal 
law is to punish an offender who commits an offence 
against a person, property or the State for which the 
accused, on proof of the offence, id deprived of his 
liberty and in some cases even his life. This does not, 
however, effect the civil remedies at all for suing the 
wrong doer in cases like arson, accidents etc. It is an 
anathema to suppose that when a civil remedy is 
available, a criminal prosecution is completely barred. 
The two types of actions are quite different in 
content, scope and import.” 

  

17.   Here in this case, as submitted by learned Counsel for parties and 

also materials thereby the Money Suit which was disposed of may be relevant 

to the land in dispute, but, cognizance was taken under Section 448/380 of the 
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IPC which possibility of ingredients of aforesaid Section cannot be ruled out.  

 

18.   In view of the aforesaid discussions, the revision is dismissed.  

 

O R D E R 

 

19.   The Revision is dismissed on contest. Parties are asked to appear 

before the learned Trial Court on 17-03-2018 and participated in the Criminal 

proceeding. Learned Trial Court shall not be taken this view, at the time of final 

judgment. Learned Trial Court shall dispose the case according to the merit of 

the case. By such way this revision is dismissed.  

 

16.   Send back the CR Case No 174/16 to the learned Trial Court along 

with a copy of this Judgment and order.   

 

   Given under my Hand and Seal of this Court on this the 28th day 

of February, 2018.  

  
(A. K. Borah) 

                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me. 
 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
 
(Smt. Pori Das), Steno. 


